ABERIT H MINFALL
| BLA 98- 98 Deci ded August 31, 1999

Appeal froma decision of the Area Minager, Eneral d Enpi re Resource
Aea, per Mlunbia - Salnon Gearvater Dstricts, Bureau of Land
Minagenent, rejecting class 1 color-of-title application 10 32332

Afirned.
1 @lor or Gaimof Title: Applications

An applicant seeking title to atract of |and
pursuant to the Glor of Title Act has the burden
of establishing to the Secretary of the Interior's
satisfaction that the statutory requirenents for
purchase under the Act have been net. Afailure to
carry this burden wth respect to any one of the
requirenents of that Act is fatal to the
application. To denonstrate possessi on under claim
or color of title an applicant’'s cla mof ownership
nust be based on a docunent which, onits face,
purports to convey title tothe clained land. An
application fails if a descriptionis so vague or
indefinite that it cannot be said that the
conveyance i ncl uded the | and bei ng sought .

APPEARANES A bert H Minhall, Fort Wrth, Texas, and Mke Powers,
Ki ngston, |daho.

(A N ON BY ADMN STRAT VE JWDGEE MULLEN

Abert H Minhal | has appeal ed an ctober 24, 1997, deci sion i ssued
by the Area Minager, Eneral d Enpi re Resource Area, Wper Gl untia - Sal non
Qearvater DOstricts, Bureau of Land Minagenent (BLN), rejecting his class
1 color-of-title application (10 32332), for |and described as |ots 20 and
21, sec. 5, T. 9N, R 5 E, Boise Mridian, Mrrray, Shoshone Gunty,
| daho.

In 1988, Muinhal | acquired by quitcla mdeed property described as the
"Mirrray Area Huse Back of Lot 12." By letter dated etober 8, 1986, BLM
inforned Minhal | that during surveying exercises in the Mirray, 1daho, area
B.Mhad determned that Minhal |'s house was situated on public lands. In
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the letter giving notice, BLMprovided i nstructions regardi ng applications
under the @lor of Title Act of 1928, 43 US C § 1068 (1994), and ot her
options available to Minhal|. During the next year, Minhall and Mke
Povers, his appointed representative, 1/ corresponded wth BLMregardi ng

possi bl e neans of acquiring title tothe land. O Septenter 29, 1997,
Minhal | filed a class 1 color-of-title application.

Inits decision BLMdeni ed the application, stating that Minhal |
failed to satisfy the statutory requirenent of good faith. B.Mbased this
deci sion on a determnation that Minhal | |acked good faith because he had
pur chased t he house know ng that ownership of the underlying property was
inissue. The records showthat the house had been conveyed to Minhal | ' s
predecessor as personal property by a bill of sale, and since 1958 the
county has taxed the house, but not the real property upon which it sat.

In his statenent of reasons, Minhal | asserts that BLMs nost recent
survey |lacks credibility. He clains that the "original Shoshone Gunty nap
of the Mirray, ldaho, townsite" was | ost or destroyed and that the only
avail abl e depiction of the townsite, the "fictitious Mirray Sun Mp,"
incorrectly portrays the area. Minhal | contends that, if the origina nap
were found, it woul d showthat the house was built on a "Lot in the
Qnnyside Addition of Mirray” prior to the application of "US Lawin the
Véshington Territory.” He explains that those who owned the house,
including hinsel f, sincerely believed they had a "grandfathered right" to
the land underlying it, dating back to the establishnent of the Sunnyside
Addition, prior to statehood. He further argues that until 1958 the owners
pai d taxes on the house and the | and and, when the county changed its
description of the taxed property in 1958, the owners had no reason to
suspect that their owership of the |and was in doubt.

[1] The lor of Title Act, 43 USC 8§ 1068 (1994), sets forth the
requirenents that nust be net by a clainant in order to receive a patent as
foll ovns:

The Secretary of the Interior (a) shall, whenever it
shal | be shown to his satisfaction that a tract of public |and
has been held in good faith and in peaceful, adverse,
possession by a claimant, his ancestors or grantors, under
claimor color of title for nore than twenty years, and that
val uabl e i nprovenent s have been pl aced on such land or sone
part thereof has been reduced to cultivation, or (b) nay, in
his discretion, wenever it shall be shown to his satisfaction
that atract of public land has been held in good faith and in
peacef ul ,

1/ Powers appears before the Departnent, having submtted an execut ed
power of attorney to represent Minhall. Several docunents signed by Powers
for Minhal | have been recei ved by the Departnent as if they had been
presented personal |y by Minhal |, includi ng sone docunents recei ved for this

appeal .
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adverse, possession by a clainant, his ancestors or grantors,
under claimor color of title for the period conmenci ng not
later than January 1, 1901, to the date of application during
which tine they have paid taxes levied on the land by Sate and
local governnental units, issue a patent for not to exceed one
hundred and si xty acres of such | and upon the paynent of not
less than $1.25 per acre * * *,

The nethod for obtaining a patent outlined in subsection (a) of section
1068 is known as a class 1 clam a clamunder part (b) is defined as a
class 2clam 43 CFR § 2540.0-5(b).

An applicant under the Glor of Title Act has the burden of proof to
establish to the Secretary of the Interior's satisfaction that the
statutory requirenents for purchase under the Act have been net. Louis C
Salise, 129 IBLA 334, 336 (1994); Jon P. & Hlen S Mntoya, 113 IBLA 8§,
13-14 (1990); Jeanne Herresteguy, 23 IBLA 358, 83 1.0 23 (1975). The
Board has repeatedly held that the applicant for a class 1 cla mnust
establish that each of the requirenents has been net, as a failure to carry
the burden of proof wth respect to any one of the elenents is fatal to the
application. See Heirs of Herculano Mintoya, 137 | BLA 142, 147 (1996);
Llouis C Salise, supra and cases cited.

As aninitia nmatter, we note that to the extent Minhal | argues t hat
the property at issue was included in a "townsite conveyance,” that issue
isnot properly raised in acolor-of-title application. See Shirley &
Pear| Vdrner, 125 | BLA 143, 148 (1993); Jerone L. Kol stad, 93 IBLA 119, 122
(1986). Acoor-of-title applicant nay not contest Governnent ownership of
the land sought. Heirs of Herculano Mintoya, supra; Loyla C Véskul , 102
| BLA 241, 244 (1988), and cases cited therein. By filing a color-of-title
application, the applicant necessarily concedes that title tothelandis
inthe Lhited Sates and seeks to have the Lhited Sates convey act ual
title to him The applicant thus cannot assert that his color of title
derives froma patent issued by the Governnent because, if true, the
appl i cant woul d possess actual title, not color of title.

Minhal | has filed a class 1 application. Departnental regul ation, 43
CFR 82540.0-5(b), essentially a restatenent of the statutory
requi renents, provides:

Aclaimof Qass 1 is one which has been held in good fai th and
in peaceful adverse possession by a clainant, his ancestors or
grantors, under claimor color of title for nore than 20 years,
on whi ch val uabl e i nprovenents have been pl aced, or on whi ch
sone part of the land has been reduced to cultivation. * * * A
clamis not held in good faith where hel d wth know edge t hat
the land is owed by the Lhited Sates. Aclamis not heldin
peacef ul , adverse possession where it was initiated wile the
land was wthdrawn or reserved for Federal purposes.
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Aclaimof title supporting a color-of-title application nust be based on
an instrunent froma source other than the Lhited Sates, wich onits face
purports to convey the clained [and. Mbel M Sherwood, 130 I BLA 249, 250
(1994); Shirley & Pear|l \drner, supra at 147.

nh the application, when responding to the question, "By what witten
instrunent do you assert ownershi p?," Minhal | responded: "See encl osed
research paper." The attached docunent provides the foll ow ng infornation.
The house was built by MS S mmons as a famly residence in 1884. The
Shoshone Gounty tax records for 1889 describe the house as bei ng situat ed
onthelot next to Sol Sllivans inthe Mirray Townsite. The tax records
in 1903 descri be the house as being in the Sunnyside Addition to the Mirray
Towsite. Aex Rosander lived in the house and paid real property taxes
from1912 until 1920. Andrew Peterson lived in the house from1921 unti |
1933, Fank Heath lived init from1934 until 1950, and A Sawson lived in
it from1951 until 1961. During the period from1962 through 1964, S awson
failed to pay the property taxes, and Fank Wegel e acquired the house from
the Qunty at atax sale held in 1965 Wegel e conveyed the house to his
sister Gertrude Bair Johnson in 1966 and she conveyed it back to himin
1972. In 1977, he conveyed it to his nephew Lawence Wegel e who sol d it
to Minhal | in 1988.

The only conveyance docunents provided in support of this narrative
and the application were as fol | owns:

A February 21, 1946, "Deed to Mning Qaini fromPeterson
to Sawson for a one-half interest in several |ode mning
clains; [2/]

An August 3, 1966, B Il of Sale fromFAank Wegel e to
Gertrude Bair for "That certain franed dwel | i ng house
described on the tax rolls as being situated on a parcel of
ground back of Lot Twel ve (12), of Bock Three (3), Town of
Mirray, Gunty of Shoshone, Sate of |daho;"

AMy 25 1972, BIl of Sale of the house fromGertrude
Bair Johnson to Frank Wegel €

A Septentber 19, 1977, Bl of Sale of the house from
Fank Wegel e to Law ence Wegel e; and

An April 11, 1988, Quitcla mDeed fromLawence Wegel e
conveying "Mirray Area House back of Lot 12" to Minhal | .

The bills of sale are for personal property and contai n nothing that coul d
be construed as a conveyance of real property. FHnally, the quitclam

2/ Ve find nothing in the mning claimdeed wich relates it to the house
at issue.
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deed to Muinhal | is for the "Mirrray Area house back of Lot 12" and cannot
be said to contain a description of a parcel of |and.

Ater reviewof the conveyance docunents submtted by Minhal |, we
find that he has failed to provi de a conveyance docunent sufficient to
support a color-of-title application. Acolor-of-title applicant nust
present an instrunent of conveyance initiating the chain of title which
descri bes the | and conveyed wth such certainty that its boundaries nay
reasonabl y be ascertained. See Heirs of Herculano Mintoya, supra at 148,
Mbel M Sherwood, supra at 250; Gharles M Schwab, 55 IBLA 8, 11 (1981).
W cannot determne fromany of the docunents submtted by Minhal | that the
property underlying the house was included as part of any of the
conveyances, and find nothing in those docunents whi ch describes the | and
Minhal | seeks wth such certainty that its boundaries nay reasonably be
ascertained. Neither the bills of sale nor the quitcla mdeed quantifies a
particul ar acreage or describes property boundaries. As a consequence, it
is inpossible to conclude that any | and was incl uded i n the conveyance.

In response to the question in the application asking wether a title
sear ch had been conducted, Minhal | responded, "No." Mnhal | cannot
candidly propose that any of the conveyance docunents, begi nning wth
S mmons and conti nui ng through to that conveying the house to hi mever
descri bed the | and he now seeks under the Gl or-of-Title Act. Vien a | egal
description is so vague or indefinite that it cannot be said that the deed
included the | and bei ng sought, the clainant has failed to establish that
the land was hel d "under claimor color of title," as required by section
1068. See Mibel M Sherwood, supra at 256, Bryan N Johnson, 15 | BLA 19,
22 (1974); Hsie V. Farington, 9 IBA 191, 194-96 (1973).

Minhal | suggests that the area clai ned nay be determned by reference
tothe origina nap of the Mrrray towsite. Sce lvie G Berry, 25 IBA 213
(1976) (a quitclaimdeed granting all real property wich the grantor hel d
of record constituted color of titleto atract of Federal |and the grantor
held of record at the tine of the deed, despite the | ack of specific
description of the land in the deed); Mble M Farl ow (Oh Reconsideration),
39 IBLA 15, 23 (1979) (when there is anbiguity in the description evi dence
extrinsic to the instrunent nay be relied upon to showthat the instrunent
conveyed the land). However, if the nap does not present a description of
a specific tract of land wth sufficient specificity to resol ve the
anii guity found i n the conveyance docunent, it cannot be said that the nap
shows that the instrunent conveyed the land. The naps and ot her docunents
submtted by Minhal | are wthout denonstrated val ue for his color-of-title
clam There is no description or conbi nation of descriptions which
identify atract of land actually conveyed. See Nora Beatrice Kelley
Howerton, 71 1.0 429, 430-32, 434 (1964) (finding that "[t]he difficulty
wth appel lant's contentions is that she does not satisfactorily explain
the reference [in the deeds] or showthat there was sone identification
whi ch could be relied on by anyone referring to the deeds to ascertain
where the tract is located on the ground").
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Aninportant factor in our determnation is found in Wegel €' s
acqui sition of the house at the Shoshone Gounty tax sale in 1965, and the
tax basis since 1958.

Atax sale and tax deed initiate a newtitle for purposes of
det ermini ng when claimor color of title conmenced because the hol der of
the tax deed has no privity wth the previous owner. 3/ Thonas Doyl e
Jones, Jr., 125 1B.A 230 (1993). Therefore, any color-of-title claim
sought by Minhal | commences no earlier than the first subsequent docunent
that coul d be consi dered a conveyance of |and, which was the April 1988
qui tclaimdeed to Minhal | .

Pior to 1988, all of the conveyance docunents in any way pertaining
to MinhalI's claimwere in the formof a bill of sale. This is coupl ed
wth the fact that fromand after 1958 (whi ch was before the Gounty
conveyed the house to Wegel €), no taxes were being | evied agai nst the
realty. Taxes were not paid during the period 1961 through 1964, and in
1965 the Qounty sol d the house to Wegel e to satisfy its lien. Thereis no
evi dence that Wegel e believed in good faith that he had clear title to the
land. See e g, Janes G Sockton, 111 IBA 344, 349 (1989) (failure to
produce a docunent whi ch woul d support a claimof titleis contrary to a
good faith belief in ownership).

Minhal | *s situation is simlar tothat in Louis Mrk Mnnatt, 109
| BLA 100 (1989). The application filed by Mainnatt was for | ands underlying
acabin he acquired by a bill of sale of personal property. Mnnatt argued
that the historical significance of the land he sought justified granting
the application and a finding that the occupants of the cabin had paid
taxes on the land. The Board found that the bill of sale establishing the
sale of the cabin did not purport to convey title to the land in question.
109 IBLAat 103. W further found that Minnatt produced no i nstrunent
purporting to convey title tothe land. 1d. Ve also held that because he
produced no docunent whi ch suggested any of the clai ned | and was conveyed
to him he | acked an honest belief that he owned any of the land. 109 IBA
at 104. As weiterated in Mnnatt, 109 IBA at 104, we reaffirmhere:
"[ The njere occupancy of public lands and the pl aci ng of inprovenents
thereon, wthout sone col orable clai mof right of possession, give rise to
no vested rights against the Lhited Sates. See Lhited Sates v.
Gsterland, 505 F Supp. 165 (D lo. 1981); Lillian Barlow 58 I BLA 385,
388 (1981)." The April 11, 1998, quitclai mdeed fromWegel e to Minhal |l is
the first docunent that coul d be considered as the basis for a col or-of -
title clam However, the period between April 11, 1988, and Cctober 8,
1996, when BLMadvi sed Minhal | that he did not own the land is | ess than 20
years. Mnhal | does not qualify for a class 1 color-of-title grant because
he was not in good faith, peaceful, adverse possession of the land for nore
than 20 years.

3/ Aclass 2 application would also fail. The Shoshone Qounty tax sal e
occurred after the Jan. 1, 1901, date specified in section 1068 for
initiating title.

150 I BLA 176



| BLA 98-98

Thus, BLMproperly rejected Minhal |'s col or-of -title application.
However, it is free to explore other neans for conveying the tract of
publ i c | and upon whi ch the house sits to Minhal|.  See Mibel M Sherwood,
supra at 258; Paul Mrshall, supra at 301-02.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF R 8§ 4.1, the decision
appeal ed fromis affirned.

RW Millen
Admini strative Judge

| concur:

John H Kelly
Admini strative Judge

150 | BLA 177



